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Details of Proposals

Justifications of the Admiinistration’s Pronosed Amendments

Expard ~the scopev of the “DVO to -
- include - former | sprises ond clgdmor

cc-hubiiees so' that they ran meoke
application  for an iniunction ordsr
under e DVO. . :

At prosent, ‘seciion 3 of the DVC states that the conrt may grant an
“junction 6. ua spoiication by a party te a ma:tiage, if it is satistied
.that the applicent or a child living with the applicant has been

(b) a provisionresiraining hat other party from niolesting any child

moiested by the oiher party to the marriage. An injunction order

may contain any or all of the fhllowing provisions-

fa) a provision restraining  that other party from molesting the
applicant;

living with tize apnlicant:

\¢) a provision excluding that other party from the matrimonial
home. or fiom a specified part of the matrimonial home, or from

. aspecined area; |

(2) a provision requiring that other party to peimit the applicart to
enter and remain in the matricacnial home or in a specified part
of th 2 e trigrondal Howe

According to ceciion 2(2) of the VT, the provisions also apply to
tiie cohabitation of-a man aad a woman. Howe er, the court should
make refereince 1o section 6(3) by teking into account the
permanence of that.reletionship if it grants an mjunction containing |




Details of Proposéls

Justifications of the Administration’s Proposed Amendments

—

a provision mentioned in section 3(1)(c) or (d).

Having regard to the fact that most of the reported domestic violence
cases are related to former spousal and former co-habitation
relationships and making reference to comments of concerned
groups and overseas legislation, we propose to extend the scope of

the DVO to include former spouses and former co-habitees so as'to -

strengthen the protection for victims of domestic violence.

Amend the DVO to enable a next friend
of a child under the age of 18 to make
application for an injunction order on
behalf of the child under the DVO and
remove the requirement that the child
has to be living together with the
applicant.

In accordance with Order 80 rule 2 of the Rules of the High Court
(Cap 4A) and the Rules of the District Council (Cap 336H), a child
under 18 is required to bring legal action by a next friend and
defended by a guardian ad litem.

To render better protection to children under the age of 18, we
suggest amending the law so that a next friend of the child may
apply for an injunction order on behalf of the child under the DVO.
This proposal will on the one hand render better protection to
children, and on the other hand it is also compatible with the existing
legal system and principles. According to legal advice, a next
friend usually includes the family members or relatives of the ‘child
concerned, such as parents, elder brothers and sisters, grandparents,
uncles and aunts etc. We also propose to remove the requirement
that the child has to be living together with the applicant.




Details of Proposals

Justifications of the Administration’s Proposed Amendments

Amend the DVO to the effect that when
the court makes an order to exclude the
abuser from the matrimonial home or
from a specified area in accordance to
section 3(1)(c), it can also vary any
existing custody/access order in respect
of the child concerned.

% g
Al

At present, the court may make a custody or access order in respect
of a child by his/her parent(s) in a divorce proceeding or under other
circumstances as provided in various matrimonial related legislation.

| Under section 3(1)(c) of the DVO, the court may make an exclusion
order, excluding the abuser from the matrimonial home or from a
specified area.

As mentioned in Item 1 above, we will extend the scope of DVO to |
‘ cover former spousal relationship. This may result in a scenario |
whereby the court may make an order under the DVO to exclude an |
abusing parent from getting near a child from his/her former ‘
marriage, whilst at the same time, the court might have in an earlier ‘
bprdceeding granted a custody or access order in respect of that child
| and that abusing parent. This may give rise to a question as to [
whether the exclusion order made under the DVO or the existing ‘
custody or access order will prevail. To avoid confusion, we
‘ propose to enable the court to vary any existing custody/access order
in respect of the child concerned when making an exclusion order
under section 3(1)(c) of the DVO.

Amend the DVO to empower the Court
to attach a power of arrest

Under section 5(1) of the DVO, the court is empowered to attach a
power of arrest to an injunction order, if it is satisfied that the other
party has caused actual bodily harm to the applicant or the child
concerned.




Details of Proposals Justifications of the Administration’s Proposed Amendments

To render better protection to victims of domestic violence and to
prevent further abuses on the victims, as well as to provide for
| greater deterrence against the abuser, we suggest enabling the court
| to attach a power of arrest if it reasonably believes that there is

likelihood that the respondent will cause any bodily harm to the
applicant or the child concerned.

According to section 5(2) of the DVO, if a power of arrest is
attached to an injunction order, a police officer may arrest without
warrant any person whom he reasonably suspects of being in breach
of the injunction by reason of that person's use of violence or, as the
case may be, his entry into any premises or area specified in the
injunction. The police officer shall have all necessary powers

including the power of entry by the use of reasonable force to effect
that arrest.

On the other hand, breaches of injunction orders are contempt of
court. In accordance with the District Court Ordinance (Cap 336),
the court is empowered to impose a fine and imprisonment on the

person.  This should provide sufficient deterrence and ensure
compliance with the injunction order,

Amend the DVO by extending the

According to the existing DVO, the court may, under section 3( I)(a)
duration of the injunction order

and (b), grant an injunction order restraining the abuser from
molesting the a licant and any child living with the applicant. No
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